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EXTENSION OF GOVERNMENT GUARANTY TO CARRIERS BY 

WATER. 



Committee on Interstate and Foreign Commerce, 

House of Keprbsentatives, 

Tlmrsday^ February ^4, 1921. 

The committee met at 10 o'clock a. m., Hon. John J. Esch (chair- 
man) presiding. 

The Chairman. The committee has under consideration this morn- 
ing H, R. 15963, introduced by Mr. Coady, to amend and reenact the 
first paragraph of subdivision (a) of section 209 of the transporta- 
tion act of 1920. Chairman Clark is present this morning and desires 
to get away at an early hour. The conmiittee will be glad to hear 
him. 

STATEMENT OF MB. EDaAB E. CLABE, CHAIBMAN INTEBSTATE 

COMMEBCE COMMISSION. 

Mr. Clark. I do not know, Mr. Chairman and gentlemen, that I 
can be of any substantial help to the committee on this matter, except, 
perhaps, to give you some information and possibly answer some 
questions from matters that are of record with the commission. It is 
well known, of course, that section 209 of the transportation act ex- 
tended certain guaranties for the period of six months following the 
termination of JFederal control to certain carriers specified therein, 
which apparently did not include a carrier by water not controlled 
by a railroad company and included in its contract for compensation 
as a part of the railroad system. I understand the purpose of this 
bill to be to bring such carriers by water within the guaranty provi- 
sions, retroactively, to the beginning of the guaranty period. 

The Chairman. That is, the guaranty period under the transporta- 
tion act? 

Mr. Clark. Under section 209 of the transportation act. I am not 
able to give you definitely or positively the number and the names of 
the carriers that might be affected by this provision. The President 
took over the transportation systems of the country, necessarily, in a 
summary fashion and in a general proclamation. The Federal con- 
trol act authorized the President to relinquish from Federal control 
any carrier or carriers so taken over up to a specified date, and au- 
thorized relinquishment after that date when it was agreed to by the 
carrier. There was some little difficulty, I think, experienced by 
everybody who had anything to do with Federal control affairs, of 
determining from time to time as to certain carriers whether they 
were or were not under Federal control. The director of traffic of the 
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Bailroad Administration filed with our commission as a tariff pub- 
lication under section 6 of the interstate commerce act a list oi the 
carriers that were under Federal control and made changes therein! 
by reissues and supplements from time to time. I have checked uj>i 
those publications and listed the water carriers that were includes 
therein. 

The guaranties provided in section 209 of the transportation act 
were available only to such carriers as filed with the commissinn 
on or before March 15 an acceptance of all of the provisions of thi 
section. The Baltimore Steam Packet Co., the Central Vermont 
Transportation Co., the Chesapeake Steamship Co., the Grand Trunk 
Milwaukee Car Ferrv Co., the Merchants & Miners Transportation 
Co.. the Natchez & ^uisiana Railway & Transfer Co., the New 
Beaford, Marthas Vineyard & Nantucket Steamship Co., the New 
En^^land Steamship Co., the Ocean Steamship Co., the Wif^fzins 
Ferry Co., the Hartford & New York Transportation Co., the Phila- 
delphia & Camden Ferry, the Champlain Transprotation Co., tli^ 
Lake George Steamboat, and the Louisiana & Mississippi Railroad 
Transfer filed with us acceptance of the provisions of section 209. 

Mr. CoADY. Mr. Clark, as a matter of fact, all those companies 
with the exception of the Merchants & Miners Transportation Co, 
were owned or controlled by railroad systems. 

Mr. Clark. I was about to come to that, Mr. Coady. None of the 
carriers that filed such acceptances has presented any claims for 
compensation under the guaranty provisions. I have not had time 
since 

Mr. CoADY (interposing). Mr. Clark, do you mind an interrup- 
tion ? 

Mr. Clark. Not at all. 

Mr. Coady. I understand that all these water lines that are owned 
or controlled by railroad companies have, in point of fact, filed their 
claims and have all been paid. They have not filed any claims under 
this guaranty section. 

Mr. Clark. That is what I said. 

Mr. Sanders. In other words, presumably they made the amount 
that was guaranteed them. 

Mr. Cij^RK. I do not know as to that, Mr. Sanders. I was about 
to say that since I received notice that hearings would be had, I 
have not had opportunity to make a careful check of the ownership 
or affiliation of these various water lines. 

Mr. Coady. Mr. Clark, they were all taken over under the first 
proclamation taking over the railroads and other transportation 
systems. 

Mr. Clark. Yes. 

Mr. Coady. And the Merchants & Miners and three or four other 
independent lines were taken over under the second proclamation 
and were therein specifically named ; that is true, is it not ? 

Mr. Clark. I think so. 

Mr Coady. I have it before me. They were taken over and named 
specifically in the second proclamation, the Clyde Steamship Co., the 
Mallory Steamship Co., the Merchants & Miners Steamship Co., and 
the Southern Steamship Co. 

The Chairman. What is the date of that proclamation? 
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Mr. CoADY. The date of this proclamation is the 11th of April, 
1918. All three of those other lines were owned by one parent com- 
pany. 

Mr. Sanders. Was it 1918 ? 

Mr. CoADY. Yes; and those other three accepted relinquishments, 
leaving, it seems to me, only the Merchant & Miners now left out. 

Mr, Clark. It is a fact, Mr. Chairman, that the Merchants & 
Aliners Transportation Co. was taken under Federal control by the 
proclamation of April 11, 1918. In the list of the carriers I have 
named as having jfiled acceptances of the provisions of section 209, 1 
recognize several that are railroad owned. There are some that I am 
not certain about, although I think they are. There are numerous 
steamship lines that I know to be under railroad ownership that did 
not file acceptances. I assume that they were included in the accept- 
ances filed by the parent railroad companies. The Merchants & 
Miners Co. was unable to reach an agreement with the director gen- 
eral under section 1 of the Federal control act as to its compensation 
during the period of Federal control, and the claims were considered 
by a board of referees appointed by the commission under the pro- 
visions of section 3 of the Federal control act. The report of the 
referees was made October 4, 1920. 

The Chahiman. Has that report of the referees been accepted? 

Mr. Clark. I understand not. 

The Chairman. If there is a failure of acceptance, the only fur- 
ther relief would be to take the matter to the courts. 

Mr. Clark. Unless the director general and the transportation 
company accept the board of referees' report or agree on some adjust- 
ment thereunder. The petitioner then has recourse in the Court of 
Claims, and the report of the referees is prime facie evidence there. 

The Chairman, x es ; I think that follows the law and procedure 
prescribed in the Federal control act, but would it be possible to 
determine the compensation under section 209 unless these matters 
arising out of Federal control had first been determined? 

Mr, Clark. It seems to me not, because one very substantial point 
of controversy between the Merchants & Miners Co. and the director 
general was whether or not the Merchants & Miners Co. was under 
Federal control when Federal control terminated. The board of 
referees find that it was. 

Mr. Jones. That is was under Federal control? 

Mr. Clark. That it was. The facts, as I understand them and as 
they are stated in the report of the referees, are that this company's 
property was taken under Federal control by this proclamation of 
April 11, 1918. 

Mr. CoADY. That is the second proclamation which I referred to 
and which specifically named the Merchants & Miners and three 
other companies. 

Mr. Clark. Yes ; I so stated. 

The Chairman. Is it true that the director general questions the 
jurisdiction of the board of referees on the matter of determining 
when Federal control ended ? 

Mr. Clark. Yes : he did challenge that, but the board found that 
the Merchants & M.iners Co. was under Federal control, and it seems 
to me proper, and solely for the purpose of giving you the facts, to 
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point out that one important point of difference between the Mer- 
chants & Miners and tne director general related to the relationshii 
between the results from operation during the test period and tli- 
property taken over by the director general. During the te^ peri«)«' 
from which the standard return was to be computed the Merchant 
& Miners Co. operated 23 or 24 steamships. When the property wtii 
taken over by the President on April 11, 1918, only 14 boats" were 
taken over, only 14 were in service, so that on a tonnage basis of the 
boats, the Government took over 65.971 per cent of the tonnage oper- 
ated during the test period, although, ox course, it took over 100 per 
cent of the terminals, docks, wharves, etc. 

Mr. Jones. I take it that is simply an issue of fact which is ex- 
traneous to this present bill, is it not ? 

Mr. Clark. I think so, but it seems to me, getting to an answer to 
the chairman's question, that it would be impossible to determine 
the guaranty, if any, due this carrier, assuming this bill is to become 
law, until the question of its compensation under the Federal control 
act has been determined, and I was pointing out these complication? 
only in answer to his question. 

Mr. Coady. Mr. Clark, the claim for compensation would be under 
the control act, but the claim for compensation under this guaranty 
would be under a separate act. How would one complicate the other t 

Mr. Clark. Because under section 209 the guaranty is a net return 
from operation equal to the standard return for a correspondinir 
period. 

Mr. Barkley. The guaranty is based upon the standard return 
fixed in the transportation act. 

Mr. Clark. Absolutely ; and if it is a deficit the guaranty is that 
the deficit shall not be greater than during the corresponding period 
under the standard return. Now, we think, Mr. Chairman, if it is 
the desire to bring this company and others that may be similarly 
situated 

Mr. Jones (interposing). Right there, Mr. Commissioner, may I 
ask you a question ? It has been stated with more or less positiveness 
that the Merchants & Miners' is the only company that can probably 
be affected by this legislation. I remember distinctly what you said 
in your former testimony, and if I correctly understand your testi- 
mony you are not sure that that is a correct statement. 

Mr. Clark.^ I would not want to make that as a positive assertion, 
because, as I "say, there has been a good deal of difficulty in deter- 
mining just when certain carriers were and were not under Federal 
control. For example, on the 5th day of December, 1918, the director 
general sent the Merchants & Miners' Co. a telegram advising them 
that its properties would be relinquished from Federal control at 
midnight of that date. The president of the Merchants & Miners' 
Co. protested and asked for a conference, and conferences were con- 
ducted between the director general and the Merchants & Miners* 
Co. until an understanding was reached under which the company 
took back its properties March 1, 1919, under protest and with a 
stipulation that that action was without prejudice to its rights. That 
order of relinquishment having been issued on December 5, 1918, the 
list of carriers filed with us as a tariff publication by the director of 
traffic January 1 showed the Merchants & Miners' as relinquished or 
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eliminated from Federal control ; but the facts are that the company 
did not take back its properties until the 1st of March following, 
and then under protest and without prejudice. So I am not pre- 
pared to state positively that there is no other company. I am pre- 
pared to say that I am confident there is no other large or important 
companjr in the same position, and I am confident that there are no 
substantial number of small companies that might be in the same 
position. 

Mr. CoADY. Mr. Clark, there were no proclamations other than the 
two referred to, were there? 

Mr. Clark. Taking over properties ! 
Mr. CoADY. Yes. 
Mr. Clark- I think not. 

Mr. CoADY. The first proclamation took over railroads and water 
systems controlled by railroads, so, therefore, none of those systems 
could qualify under this bill. The second proclamation designated 
particularly four water lines that it took over, and three of those 
liave accepted relinquishments. Would not that only leave the one, 
the Merchants & Miners Co.? 

Mr. Clark. I can not see, Mr. Coady, that the question now before 
us hinges at all on what proclamation they were taken under. The 
guaranty -is extended to the carriers that were under Federal control 
when Federal control terminated. 

Mr. CoADY. I merely mention that to point out the fact that there 
is only one water-line company that could possibly benefit under the 
provisions of this act. 

Mr. Clark. I do not controvert your statement. I simply refrain 
from saying confidently that I know it to be so. 
Mr. Coady. Does not the proclamation show it ? 
Mr. Clark. I think on the face of it, yes ; and I have tried to say 
that I am confident that there is no other important carrier that 
could be under the same conditions, and that there are no substantial 
number of small carriers that could be, but having wrestled with this 
proposition of trying to find out whether a certain carrier was or was 
not under Federal control ever since Federal control began, I am 
careful about making an dogmatic declaration. I was about to say^ 
Mr. Chairman, that if it be the policy to extend these guaranty 
provisions to the Merchants & Miners Transportation Co., and neces- 
sarily to any other company that may possibly be found to be in the 
same circumstances, we think that this amendment will effect that 
purpose. It will confer those rights of guaranty upon that com- 
pany, along with others, and eventually it will be possible to deter- 
mine whether or not it or any of them is entitled to any payment from 
the Government ; and if so, what the amount shall be. 

The Chair3ian. You have no information that would permit you 
to state approximately that amount ? 

Mr. Clark. We have no information that would suggest that, Mr. 
Chairman, except the finding of the board of referees. The Mer- 
chants & Miners Co. filed claim with that board for compensation, 
based on income amounting to $826,380.68. It claimed compensa- 
tion for depreciation, $298,049.35 ; for operating losses, less deprecia- 
tion, $84,669.73 ; and for excess terminal revenue, $10,828.34 ; a total 
of $1,219,828.10. The company's water-line operation income, which 
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corresponds to railway operating income, for the three years in- 
cluded in the test period was for 1916, $618,027.69; for 1916, $1,074,- 
744.65; and for 1917, $303,797.46. 

Mr. Jones. How did the tonnage compare in those 3-year periods : 

Mr. Clark. The tonnage operated ? 

Mr. Jones. Yes. 

Mr. Clark. I understand it to have been substantially the same — 
23 or 24 boats. The average of the three years was $665,523.24, a 
monthlv average for the test period of $66,460.27. 

Mr. CoADY. They had 23 boats, I think, during the test period anil 
14 after the Government took them over. 

Mr. Clark. There were 14 in operation when the Government took 
them over and 14 were taken over by the Government. 

Mr. Barkley. What became of the other 9 ? 

Mr. CoADY. They sold them. 

Mr. Clark. I think they had been sold, leased, or commandeered. 

Mr. CoADY. In those days they could get three times the value of 
the boats when they were new. 

Mr. Barkley. Why did thev not sell them all ? 

Mr. CoADY. They wished tney could have sold them all, but the 
Government took tnem over. 

Mr. Clark. The Government took them over too quickly, I giie^>«^. 

I do not know, Mr. Chairman, that you care lor all of these 
figures. The results from operations from July, 1917, to Decem- 
ber, 1919, show rather startling fluctuations, and a very general, sub- 
stantial deficit. Illustrative of the fluctuations, in July, 1917, the 
water-operating income showed a deficit of $7,914.10. The follow- 
ing month, August, 1917, there was a net of $12,490.32. There was a 
deficit in each of the remaining months of the year ranging from $784 
to $65,500. In January, 1918, the deficit was $41,900. There was a 
net of $1,300 in February and $3,300 in March, and $3,300 from April 
1 to April 12, and a deficit of $26,000 from April 13 to April 30, a net 
deficit of $22,000 for April — I am only reading even numbers — a 
deficit of $67,000 in May, a deficit of $172,000 in June, a deficit of 
$111,000 in July, a deficit of $49,000 in August, a deficit of $72,000 
in September, a deficit of $102,000 in October, a deficit of $166,000 
in November, and a net of $25,000 in December. 

Mr. Jones. For what year? 

Mr. Clark. That was for 1918. In 1919, every month showed a 
deficit excepting August, in which month there was a net of $41,000, 
the deficits for the other months ranging from $9,000 to $134,000, 

Mr. Dew ALT. May I ask you a question, Mr. Clark ? 

Mr. Clark. Certainly. 

Mr. Dewalt. It is not clear in my mind as to whether the position 
of the legal department of your commission is that the prescribed 
methods in the transportation act must first be observed before any 
of the companies, particularly the Merchants and Miners' Transporta- 
tion Line, would benefit even by the provisions of this proposed act. 
To make it clear, we would say that the Merchants & Miners' Trans- 
portation Line has a complaint as to the compensation and then it is 
referred to this board and then the board determines what the com- 
pensation shall be, and then, if the parties do not agree to accept the 
award, they are allowed to appeal to the Court of Claims. That is 
the process as determined by the transportation act, is it not? 
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Mr. Clare:. Yes, sir. 

Mr. Rayburn. The Federal control act? 

Mr. Dbwalt. Yes, sir; the transportation control a .it. 

Is it the position of the legal department of your commission that 
^U of those steps must be gone through beforo the Merchants & 
]Miners' Transportation Line can take advantage of this proposed act ? 

Mr. Clark. The position is, Mr. Dewalt, that under section 209 of 
the transportation act the guaranty is dependent upon the standard 
return to which the carrier is entitled as compensation for the use of 
its properties while under Federal control, and that standard return 
is determined by the result from the test period of three years ante- 
dating Federal control. 

Mr. Dbwai/t. Yes, sir. 

Mr. Clark. So that until the standard return can be determined 
the guaranty can not be determined. 

Mr. Dewalt. Of course, that follows. 

Mr. CoADY. In other words, if we passed this bill it would only 
postpone their recovery until that question was determined. 

Mr. Merritt. The effect of this bill would simply be to say that 
they are entitled to recovery. 
• Mr. CoADY. Not untU it can be determined. 

Mr. Clark. I think an accurate statement of the effect of this bill 
vs^ould be to put this company in a position where it could claim that 
guaranty the same as other companies that are now unquestionably 
within the provisions of section 209. It will neither hasten or post- 
pone a settlement of whatever guaranty they may be entitled to or 
-whatever standard return they may be entitled to for the period of 
Federal control. 

Mr. Dewalt. Then ultimately would not this follow, Mr. Clark, 
that the only benefit accruing to the transportation line — ^the Mer- 
chants' & Miners' Transportation Line — would be to include them 
with otliers in the benefits of the general act ? 

Mr. Clark. It would include them, among others, in the right to 
claim the benefits. 

Mr. Dewalt. Yes, sir. 

Mr. Clark. It would not be determinative at all of their right to 
compensation, only their right to be included. 

Mr. Dewalt. It would determine their right to claim it, but it 
would not in any sense determine the amount to which they might 
be entitled? 

Mr. Jones. It is just an amendment to the transportation act, that 
is all? 

Mr. Clark. Yes, sir. 

Mr. WiNSLOW. Can you see any injustice which would be involved 
by passing this bill ? 

Mr. Clark. No; I can not. I can not see, speaking for myself, 
any justice in treating a water line whose properties were taken 
over by the Government for war purposes any differently from the 
treatment accorded to a railroad taken over during the same period 
and for the same purposes. 

Mr. WiNSLow. And, conversely, there would bfe no justice? 

Mr. Clark. Obviously so. 

Mr. Chairman, just a little further, in answer to your question as 
to the possible amount ; the board of referees disallowed the claims of 
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the petitioner, except for compensation based on income. They 
concluded that 65.971 per cent of the tonnage of this carrier was 
taken under Federal control as compared with the tonnage operated 
during the test period. They found that compensation should be 
based on that percentage of its standard return and awarded it com- 
pensation of $439,052 per annum, and pro rata for fractional parts 
of a year. If the compensation of this carrier for the Federal 
control period is determined to be or is adjusted on the basis of 
$439,052 per annum it follows that its guaranty would be the differ- 
ence between the amounts earned by it during the guaranty period 
and one-half of the amount of compensation 

The Chairman (interposing). For the six months' period? 

Mr. Clark. It would be one-half of the annual compensation. 

The Chairman. Have you concluded your direct statement, Mr. 
Clark? 

Mr. Clark. I think so. 
. Mr. Barkley. Under what circumstances did this company file an 
acceptance of the guaranty ; in other words, what transpired at the 
time? 

Mr. Clark. I gave a list, Mr. Barkley, perhaps before you came 
in, of some 15 or 20 water-line carriers that filed acceptances of the 
provisions of section 209. I have no knowledge as to the circum- 
stances under which any of them did it. 

Mr. Barkley. I mean, were those other companies entitled to guar- 
antee under the transportation act, or were they companies situated 
similarly to this line? 

Mr. Clark. They were in the main affiliated or owned by railroad 
companies. 

Mr. Barkley. They were included in the transportation act? 

Mr. Clark. I think they were; yes, sir; but for some reason best 
known to themselves they elected to file these acceptances of the pro- 
visions of section 209, and I have always been inclined to think that 
they did it out of an abundance of caution. They have filed them, 
but have made no claim under them. 

Mr. Barkley. Here is what I have in mind. As vou know, during 
all the discussions of the transportation act, in wliich you partici- 
pated to a very large and valuable extent, there was nothing ever 
said about including this transportation company or any other trans- 
portation company similarly situated. During the sessions of the 
conference committee that never came up and never was presented, 
as I recall, by anybody. After the bill became a law, then this com- 
pany filed an acceptance, which it is not entitled to under the act. I 
wondered if you had any recollection of what transpired as bearing 
upon the intention — ^whether it was the intention to make it a basis of 
a special act of Congress, or whether it was done for the purpose of 
taking advantage of any future decision that might be rendered, in- 
cluding it by implication, although the act itself did not. 

Mr. Clark. I have no knowledge of the thoughts which underlaid 
their action or the special purposes in mind in filing it. As I say, x 
have always felt that it was out of an abundance of caution. The 
Merchants & Miners' Transportation Co. and the director general had 
some very sharp differences in regard to the relinquishment of these 
properties from Federal control. As I have pointed out, the com- 
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pany took back the properties on March 1, 1919, under protest and 
with a stipulation agreed to by the director general that that action 
shoujid not prejudice the rights of the Merchants & Miners' Co. 

Mr. Barklet. Do you know whether that contemplated the rights 
that had already accrued or might have accrued under Federal con- 
trol, or contemplated any future contingent rights that might arise 
out of future legislation with reference to other concerns taken over? 

Mr, Clark, i do not think there was any other company up to that 
time or since that was in exactly the same position. 

In a letter of February 13, 1919, from the general counsel of the 
Railroad Administration to the president of the Merchants & Miners' 
Transportation Co., this appeared: 

I take it that regardless of the legal question as to whether the director 
general had the power to relinquish the boats, you must recognize that it is 
your duty to so act in the premises as to minimize the loss to the utmost extent. 

In a letter of March 5, 1919, the Federal manager in charge of that 
district whote this company, saying, among other things : 

It will, of course, be understood, that in dealing with the matter in this way 
it is without prejudice to the position of either the Railroad Administraton or 
the Merchants & Miners' Transportation Co. with regard to the question of 
compensation, the purpose of what is done now being merely to effectuate the 
relinquishment pursuant to the order of the director general dated Decem- 
ber 5, 1918. 

Then, under date of March 24, 1919, the general counsel of the 
Railroad Administration wrote the president of the Merchants & 
Miners' Transportation Co. confirming a telephone message of March 
1, 1919, as follows: 

Your wire date. It is understood that we reUnqulsh possession in accord- 
ance with our previous notice. Your acceptance is without obligation to operate 
and without prejudice. 

Mr. Barklet. The company having accepted the relinquishment 
under protest and without prejudice means without prejudice against 
any rights it enjoyed under the Federal control act ? 

Mr. Clark. I think it means any rights that had accrued or of 
which they might then be possessed or might avail themselves of 
under existing law. 

Mr. Barklby. Yes. 

Mr. Mebriit. Any right of any sort. 

Mr. Barklet. The acceptance of relinquishment without prejudice 
to any of its rights could not have looked forward to the enactment 
of wholly independent legislation under which they were not taken 
over and not operated? 

Mr. Clark. I think that is so, but I have no information upon 
which I would be justified in expressing any conclusion or opinion 
as to when the ieda of seeking this amendment occurred to this com- 
panv. 

Mr. Barklet. Is it not fair to say that at the time of relinquish- 
ment nobody could look forward 12 months and see that there would 
be a Federal transportation act or that in that act there would be any 
guaranty to anybody? 

Mr. Clark. 1 think that that necessarily is so. After having this 
experience with regard to the relinquishment of its properties, when 
the transportation act was passed and this provision for acceptance 
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as a condition of getting the guaranty was incorporated, it has 
seemed to me that this company simply filed its acceptance as an 
extra precaution or out of an aoundance of caution. I do not see 
how this company could have looked forward to the condition which 
eventuated or have had in mind in accepting the relinquishment of 
its properties imder the stipulation emy such legislation as is now 
proposed. I think it is safe to sblj that if any of us had thought of 
it, if any of us had foreseen this situation with regard to water car- 
riers like this one, they would have been included in the guaranty 
from the start. 

The Chairman. The same way as the Pullman Co. was incorpo- 
rated? 

Mr. Clark. The same way as the Pullman Co. was incorporated; 
just as it is now proposed to incorporate. A water line that was under 
railroad ownership, although operated as a separate corporate entity, 
was provided for, but the water line that was not under railroad 
ownership seems to have been left out. 

Mr. Barkley. Is it your interpretation that this referee board has 
the power and jurisdiction under the transportation act to determine 
the question as to whether or not a concern was under Federal control, 
or is it their duty to find what the compensation should be if it was 
under Federal control? 

Mr. Clark. It is their duty to find out what compensation the car- 
rier is entitled to under all of the provisions of acts which must be 
consulted in order to determine that question, and the board recog- 
nized, of course, that it did not have any right to foreclose anybody 
in holding that this carrier was under Federal control when Federal 
control terminated. It was a part of the issue, and it was necessary 
in order to arrive at any definite figure of compensation, and the 
board based its finding on that view, that it was under Federal 
control during the entire period or until the termination of Federal 
control, rather, and appreciated, as we all do now, that its findings 
are not final, only prima facie evidence. 

Mr. Sims. The legal rights of the roads under the law have been 
liberally considered. It may be that this company has no right to 
this appropriation, based upon any enforceable legal right, but under 
Federal control the short-line railroads or the weak roads that were 
not either taken over or were relinquished — and consequently per- 
formed no service to the Government during the remainder of the 
time — some of them even made a deficit prior to Government con- 
trol, we did provide in the transportation act that we would even 
pay that difference in deficits; where they were making a deficit we 
would give them enough money to equal the difference between what 
the deficit might be during war control and what it was prior thereto. 
Congress had the power and a right to do that. The taking over of 
the trunk-line railroads, their connections, was a war necessity which 
necessarily injured those weak or short-line roads by destroying 
their connections and their opportunity to solicit traffic and every- 
thing of that sort. Those roads rendered absolutely no service but 
were damaged by reason of the fact that their connections were 
taken over as a war measure, and we paid them, and are paying 
them now, or will pay them millions of dollars, which is a matter 
of equity and justice. Under the transportation act carriers partly 
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by water and partly by rail or wholly by water were taken over, 
and they suffered a loss. These short lines were not taken over, 
and they suffered a loss because they were not taken over. It is but 
simple justice to treat all persons who suffered a loss alike. Why 
should not Congress do that? We have the power. There is no 
question about that. It is not unconstitutional. It is not uncon- 
stitutional to do justice. Why not do justice to the water lines as 
well as to the rail lines? 

Mr. Clark. If you want my opinion, I think in morals and equity 
that you should. 

Mr. Sanders of Indiana. Does the Interstate Commerce Commis- 
sion fix the freight rates for this carrier? 

Mr. Clark. In so far as the transportation is under an arrange- 
ment for through carriage with a railroad. This company is a paSty 
to many joint rates with railroads, which joint rates are under our 
jurisdiction, but its port-to-port rates for all- water transportation 
are not under our jurisdiction. 

The Chairman, This company's business is part rail and part 
water ? 

Mr. Clark. Yes, sir. I am not prepared to say what the per- 
centage is. 

Mr. CoADY. Eighty per cent of its rates are ^xed by the Interstate 
Commerce Commission and 20 per cent by the Shippmg Board. 

Mr. Sanders of Indiana. The reason I asked that question, when 
the six months' guaranty was under consideration, we concluded 
that it would take about six months to fix a proper schedule of rates, 
and pending that time they should not be left with the hopelessly 
inadequate rates that had been fixed by the Railroad Administration. 
I was wondering if this carrier was in the same situation as the other 
carriers with respect to that period of six months. 

Mr. Clark. It was in so far as its rates were common or joint with 
any railroad company or in so far as the traffic was covered by an 
agreement for through carriage. I think I should state that while 
its all-water rates port to port are not under our jurisdiction^ the 
company is required to include all of its earnings from that busmess 
in its annual reports to the commission. They are all included in 
the balance sheet in a computation as to the water line's operating 
returns. That question was definitely settled by the Supreme Court 
in the Goodrich Transportation case, where it attempted to deny our 
authority to require reports of operating results, except as to traffic 
over which we had jurisdiction, and the Supreme Court said that 
they must include it all. 

Mr. Sanders of Indiana. This carrier if it were under Federal 
control or if it concluded that it was under Federal control, had no 
chance to apply for higher rates to the Interstate Commerce Com- 
mece Commission prior to the termination of Federal control ? 

Mr. Clark. Operating in connection with railroads that w^ere un- 
der Federal control and that had a common line of rates with other 
carriers during the period within which it operated these boats 
after the relinquishment and prior to the termination of Federal 
control, and in so far as its rates are concerned for the guaranty 
period, it was controlled bv the provisions of the law as to rates in 
common with railroads and by the competitive conditions that would 
control its all-water rates. I suppose that with regard to its op- 
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erating expenses it was up against the same general condition that 
everybody else was. 

Mr. Jones. Mr. Commissioner, I think your testimony, in giving 
the net earnings of this company for the test period, showed earnings 
from $600,000 to $1^000,000 in one year, and then your testimony 
showed that during Federal^ control there was a monthly deficit and, 
I assume, an annual deficit every year. It was relmquished on 
March 1, 1919, and I would like the record to show, if you can testify 
to it, what the net returns were after the company took it back. 

Mr. Clark. That is, you mean for the remainder of the year 1919 ? 

Mr. Jones. Yes. 

Mr. Clark. I have the figures for the months of that year, but I 
have not the figures from December, 1919, to March, 1920. 

Mr. Jones. What were they for 1919 ? 

Mr. Clark. For March there was a deficit of $48,000. You do not 
care for the odd figures, do you ? 

Mr. Jones. No. 

Mr. Clark. For April there was a deficit of $82,000, for May a 
deficit of $41,000, for June a deficit of $18,000, for July a deficit of 
$9,000, for August a net of $41,000, for September a deficit of 
$10,000, for October a deficit of $13,000, for November a deficit of 
practically $10,000, and for December a deficit of $95,000. 

Mr. Jones. I wish, Mr. Commissioner, you would put in the record 
the figures you have before jrou, because 1 want to see how soon after 
the (government gave up this company it got on its feet again. It 
seems that in about four months they went from a deficit to a net 
income. 

(The figures later furnished by Mr. Clark were: For January, 
1920, a deficit of $88,000, and for February, 1920, a deficit of 
$170,000.) 

The Chairman. You have read from some exhibits, and you may 
leave with the stenographer such exhibits as you desire to have made 
a part of your statement. The table showing the water lines that 
were taken over naight be very valuable. 

(The table referred to follows:) 

List of water lines under Federal control as shown in I. C. C. Nos. 1 and 2 of 

Edward Chambers, 

[H. R. I5a63.] 

Baltimore Steam Packet Co Yes. 

Canada-Atlantic Transit Co.* No. 

Central Vermont Transportation Co Yes. 

Chesapeake Steamship Co Yes. 

Clyde Stealnshlp Co.* No. 

Direct Navigation Co No. 

Grand Trunk Milwaukee Car Ferry Co Yes. 

Lehigh Valley Transportation Co No. 

Mackinac Transportation Co No. 

Mallory Steamship Co.* No. 

Merchants & Miners Transportation Co.* Yes. 

Mississippi- Warrior Waterways " No. 

Natchez & Louisiana Railway & Transfer Co Yes, 

New Bedford, Marthas Vineyard & Nantucket Steamship Co Yes. 

New England Steamship Co. Yes. 

New York & Hartford Transportation Co.* No. 

New York & New Jersey Canal Section No. 

^ Elimlnatioii shown in Chambers's I. C. C. No. 2, issued June 80, 1919. 

' Bllmlnatlon shown in suimlement 1 to Chambers's I. C. C. 1, issued January 6. 1919. 



EXTENSION OF GOVERNJMENT GUARANTY TO CARRIERS BY WATER. 17 

Ocean Steamship Co i. Yes. 

Old Dominion Steamship Go No. 

Southern Pacific Steamship Line No. 

Southern Steamship Co." No. 

Wig^gins Ferry Co Yes. 

Delaware River Feri-y Co.* No. 

Division of Inland Waterways : * 

New York-New Jersey canal section • No. 

Mississippi- Warrior River section * No. 

Hartford & New York Transportation Co.' Yes. 

Marquette & Bessemer Dock & Navigation Co.* No. 

San Francisco & Portland Steamship Co.* l. No. 

Philadelphia & Camden Ferry * Yes. 

Champlain Transportation * Yes. 

Erie & Michigan Railway & Navigation Co.* No, 

Lake George Steamboat ' Yes. 

Louisiana & Mississippi Railroad Transfer * Yes. 

Virginia Navigation * No. 

The words " yes " and ** no " following the names of the lines show those 
wliich did and those which did not file acceptances, respectively. As to at least 
some of those who did not file acceptances, it is probable that they were 
included in acceptances filed by rail carriers. 

The Grank Trunk Milwaukee Car Ferry is shown in supplement 2 to Cham- 
bers's I. C. C. No. 2, issued November 5, 1919, in the list of added lines, and it 
is shown in the same supplement In the list of eliminated lines, indicating that 
the line had been under Federal control for at least a brief period prior 
to the issuance of the supplement referred to. 

With respect to the Merchants & Miners Transportation Co., it should be 
stated that while its acceptance was filed prior to March 15, 1920, it has never 
presented a claim thereunder. The only interest they have shown is indicated 
in an inquiry to our Bureau of Finance made some weeks ago as to whether 
it would be to their disadvantage if they did not promptly file returns. 

Neither the Bureau of Finance nor division 4 has made any ruling with 
respect to the Merchants & Miners. 

Mr. Clark. In order to be sure, I take it that what you want is the 
result from water-line operations for January and February of 1920. 

Mr. Jones. Of this company ; yes. 

Mr. Clark. I will insert those figures in the record. 

The Chairman. And leave such other memorandums as you de- 
sire to make a part of joxxv statement. The committee is obliged to 
you for clarifying certain situations in connection with this biU. 

Mr. Clark. I have here a copy of the report of the referees with 
regard to the Merchants & Miners' Transportation Co. Do you want 
to make that a part of the record ? 

The Chairman. Yes. 

(Said report follows:) • 

[Compensation docket No. 15. — ^Merchants & Miners' Transportation Co., plaintiff, v. The 

Director General of Railroads, i-espondent.] 

Report of Referees. 

Submitted June 10, 1920. Report made October 4, 1920. 
Mr. Otis Beall Kent for the plaintiff. 

Messrs. E. Marvin Underwood, Nathan Matthews, and LaRue Brown for the 
respondent. 

To tlie President of the United States : 

The Merchants & Miners' Transportation Co., hereinafter called the plaintiff, 
filed its petition before the Interstate Commerce Commission under section 3 of 

> Elimination shown in supplement 1 to Chamber's I. C. C. 1, issued January 6, 1919. 
3 Not shown in original issue, but added by supplement 1 to Chambers's I. C. C. No. 1, 
issued June 6, 1919. 

* First shown in advance notice No. 4 to Chambers's I. C. C. No. 1, issued May 6, 1919. 
" First shown in Chambers's I. C. C. No. 2, issued June 30, 1919. 

36505—21 2 
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the Federal control act, approved March 21, 1918 (40 U. S. Stat. L., 451), alleg- 
ing that it had a claim for just compensation for the use of its system of trans- 
portation by the United States, which claim it was unable to adjust with the 
Director General of Railroads, and asking for the appointment of a board of 
referees for the purpose of fixing the amount of just compensation to which 
the plaintiff is entitled. 

In response to the petition the undersigned were duly appointed by the Inter- 
state Commerce Commission as a board of referees for the purpose stated and 
duly qualified as such. The board has given full hearings to the plaintiff and 
respondent and makes this its report as follows : 

The plaintiff filed its declaration before the board of referees in which it set 
forth its claim in detail, and thereafter the respondent filed its answer travers- 
ing all the averments of the declaration except those contained in paragraphs I 
and II, which paragraphs alleged merely formal matters. The total amount of 
compensation claimed by plaintiff is set forth in its declaration substantially as 
follows : 

Compensation based on income $826, 380. 68 

Compensation for depreciation 298, 049. 35 

Compensation for operating losses, less depreciation 84, 569. 73 

Compensation for excess terminal revenue 10, 828. 34 

Total claim to Mar. 1, 1920 1, 219, 828. 10 

The plaintiff is a corporation created by the State of Maryland, and has its 
principal office in Baltimore. For more than 60 years it has been engaged as a 
common carrier by water in the transportation of passengers and property 
between various ports along the Atlantic coast and elsewhere. 

By an act known as the national defense act, approved August 29, 1916, it 
was provided among other things that: 

** The President in time of war is empowered, through the Secretary of War, 
to take possession and assume control of any system or systems of transporta- 
tion, or any part thereof, and to utilize the same, to the exclusion as far as may 
be necessary of all other traffic thereon, for the transfer or transportation 
of troops, war material, and equipment, or for such other purposes connected 
with the emergency as may be needful or desirable." 

By a joint resolution of the Senate and House of Representatives dated 
April 6, 1917, a state of war between the United States and the Imperial German 
Government was formally declared, and by a similar resolution dated Decem- 
ber 7, 1917, a state of war was declared to exist between the United States and 
the Imperial and Royal Austro-Hungarian Government. 

By a proclamation dated April 11, 1918, it was declared that — 

" I, Woodrow Wilson, President of the United States, under and by virtue 
of the powers vested in me by the foregoing resolutions and statute, and by vir- 
tue of all other powers thereto me enabling, do hereby ♦ * ♦ take possession 
and assume control at 12.01 a. m. on the 13th day of April, 1918, of each and 
every system of transportation and the appurtenances thereof, as follows, to 
wit: * * * Merchants & Miners Transportation Co., a corporation of the 
State of Maryland, * * * consisting of steamships, tugs, lighters, barges, 
ships, boats, and marine craft of any and every .description, and all the tackle 
appurtenances to and appliances thereof, together with all wharves, docks, ware- 
houses, and other property of every kind or nature, real or chattel, owne<l, 
leased, chartered, controlled, or used by said companies, or either of them, in 
conducting or in connection with said transportation systems, * * * ." 

The property of the plaintiff thus taken possession of by the Government con- 
sisted of 14 steamships, '3 tugs, 48 barges, an office building and repair shop in 
Baltimore, Md., 3 wharves, 1 being in Philadelphia, Pa., 1 in Norfolk, Va., 
and 1 in Jacksonville, Fla., all owned by the plaintiff; and piers at Boston, 
Mass., Providence, R. I., Baltimore, Md., and Savannah, Ga., upon which the 
plaintiff held leases. At the time of the taking plaintiff had an establishe<l 
business and was regularly engaged in the transportation of passengers and 
freight between the ports mentioned. It interchanged considerable traffic at 
the ports with railway lines. 

Plaintiff has submitted figures to show that its investment in the physical 
property taken under Federal control was $185,291.68 in shops and building, 
$1,831,951.85 in wharves, $3,673,140.59 in steamships. $47,600 in tugs, and 
$174,490 in barges, the total investment being $5,912,474.12. The figures, which 
were taken from plaintiff's books, have not been supported by estimates of the 
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value or condition of the property at the time of the taking, nor does the evi- 
dence establish the value to plaintiff of the long-term leases of property held by 
It. The evidence does not disclose the amount of plaintifiTs cash and working 
a ssets, if any, taken under Federal control. 

Section 9 of the Federal control act provides that the provisions of that act 
sliall also apply to any carriers to which Federal control might be extended 
after the approval of that act. 

Section 1 of the Federal control act provides : 

" That the President, having in time of war taken over the possession, use, 
control, and operation (called herein Federal control) of certain railroads and 
systems of transportation (called herein carriers), is hereby authorized to agree 
with and to guarantee to any such carrier making operating returns to the 
Interstate Commerce Commission that during the period of such Federal control 
i t shall receive as just compensation an annual sum, payable from time to time 
in reasonable installments for each year and pro rata for any fractional year 
of such Federal control not exceeding a sum equivalent as nearly as may be to 
its average annual railway operating Income for the three years ended June 
SO, 1917." 

The three years ended June 30, 1917, will hereinafter be called the test period, 
and for convenience plaintifTs average annual water-line operating income for 
that period will be called its standard return. Plaintiff used and operated a 
maximum number of 23 steamships, in addition to the other floating equipment 
mentioned above, during the test period. The number of plaintiff's steamships 
taken under Federal control was but 14, which was the total number of steam- 
ships operated by plaintiff at the beginning of Federal control. One of the 
reasons urged by the Government against an award of compensation in this 
case predicated upon plaintilTs standard return is that its standard return was 
produced largely by the use of 21 to 23 steamships; therefore, so counsel con- 
tend, plaintiff's standard retupn is not a fair measure of the compensation which 
the Government Bhould pay for the use of plaintiff's water-line system of 
transportation, which included but 14 steamships during the period it was 
under Federal control. 

A description of plaintiff's steamships which were taken under Federal control 
is here shown : 



Name of steamship. 



Cretan 

Dorchester 

£ssex 

Gloucester. 
Grecian... 
Howrard... 

Indian 

Juniata — 
Kershaw.. 
Merrimac, . 
Nantucket 
Ontario... 

Persian 

Quantico.. 



Book value. 



$141, 451. 25 
239, oOO. 00 
332,000.00 
322,000.00 
284,500.00 
.387,000.00 
180, 000. 00 
362,000.00 
345, 000. 00 
236,000.00 
123,350.54 
394,338.80 

i62,ooaoo 

164,000.00 



Year 
built. 



1882 
18S9 
1890 
1893 
1900 
1895 
1890 
1897 
1899 
1879 
1899 
1904 
1882 
1882 



Dead- 
weight 
ton- 
nage. 



2,400 
1,800 
2,721 
2,500 
2,558 
3,056 
2,503 
3,056 
2,436 
2,400 
2,436 
2,580 
2,800 
3,000 



Gross 

regis- 
tered 
ton- 
nage. 



2,351 
2,537 
3,018 
2,541 
2,872 
3,581 
2,110 
3, 465 
2,599 
2,546 
2,599 
3,099 
2,677 
2,676 



Net 
rois- 
tered 

ton- 
nage. 



1,651 
1, 875 
2,155 
1,976 
1,994 
2,278 
1,424 
2,537 
1,767 
1,879 
1,767 
1,952 
1,890 
1,887 



Cargo 
capacity, 
in cubic 

feet. 



134,052 
119, 958 
153,000 
128,034 
159,600 
183,985 
110,422 
183, 935 
130,050 
150,400 
130,050 
135,600 
145,000 
136,281 



Pas- 
senger 
capac- 
ity. 



80 
91 
90 

126 
90 

126 



128 
130 

94 
126 
120 

98 



Effec- 
tive 
horse- 
power. 



1,800 
2,000 
2,000 
2,500 
2,800 
2,500 
1,500 
2,500 
3,000 
1,500 
3,000 
3,250 
1,800 
2,400 



Speed, 

in knots 

per 

hour. 



11.80 
12.46 
12.26 
12.44 
12.50 
12.96 
11.69 
12.77 
13.57 
11.05 
13.39 
13.94 
11.54 
11.65 
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A description of the nine steamships which were operated by plaintiff dur- 
ing the test period but were not taken under Federal control is here shown : 



Name of steamship. 



Berkshire. 
Lexington. 
Parthian . . 
Somerset.. 
Suwanee.. 

Tuscan 

Alleghany. 
Prederick. 
Powhatan. 



Book value. 



190,000.00 
120,000.00 
154,000.00 
450, 000. 00 
450,000.00 
293,000.00 



Year 
built. 



1881 
1877 
1887 
1910 
1910 
1907 
1881 
1874 
1894 



Dead- 
weight 
ton- 
nage. 



1,760 
1,915 
1,960 
3,454 
3,454 
2,370 
1,700 
1,730 
2,640 



Gross 
regis- 
tered 
ton- 
nage. 



2,014 
2,092 
2.082 
3,648 
3,648 
2,415 
1,704 
1,872 
2,806 



Net 
regis- 
tered 
ton- 
nage. 



1,433 
1,447 
1,405 
2,300 
2,300 
1,642 
1,079 
1,309 
2,126 



Cargo 

capacity, 

in cubic 

feet. 



114,000 
120,000 
120,000 
187,840 
187,840 
172,000 
114,000 
95,000 
146,000 



Pas- 
senger 
capao- 

Ity. 



64 

60 

78 

146 

146 



Efleo- 

tive 

borsO' 

power. 



1,500 
1,800 
1,500 
3,000 
3,000 
3,000 
1,500 
1,200 
3,000 



Speed. 

in knot) 

per 

hour. 



ICS' 

10. ?• 
11. 7^ 
11.5^ 
IL<^ 

11. l^ 
l\.M 
nil 



PlalntiiTs explanation of the terms used in the above tables is this : 
" The terms * gross registered tonnage * and * net registered tonnage * are ap- 
plied to the measurements of steamships as made by the surveyors of tbe 
United States Customs Service. Gross tonnage represents the ship's entire in- 
closed cubic space, net registered tonnage being arrived at by deducting from 
the gross tonnage the space occupied by engines, butlers, bunkers, crews quar- 
ters, stores, and passenger accommodiatlons. These figures do not indicate the 

* lifting * or carrying capacity of a steamship, which is designated by the terms 

* dead-weight ' and ' cubic ' capacity. Dead-weight tonnage is arrived at by de- 
termining the actual weight that a ship will ' lift * or carry when loaded do^^Ti to 
a certain draft. A ship's ' cubic feet ' is her available freight space, measured 
in cubic f<:H}t. A ship's carrying capacity is determined by her * dead-weight 
tonnage ' and her • cubic capacity.* " 

Plaintiff disposed of and removed the steamships Alleghcmy and Frederick 
from its service during the year 1915, the first year of the test period. Subse- 
quent to the test period and prior to Federal control — between July 12, 1917, 
and March 12, 1918 — it sold and removed the seven other steamships, descril>ed 
above, from its service. 

The Income from the operation of plaintiff's transportation system during 
the test period Is here shown : 





Year ended 
June 30, 1915. 


Year ended 
June 30, 1916. 


Year en'led 
June 30, 1917. 


W. 1 1 . Water-line operations, revenue 


$4,678,669.77 
3,987,119.53 


95,726,594.61 
4,574,862.20 


85,706,563.62 


W. 114. Wator-Une operations, expenses 


5,292,976.75 




Not revenue (rom water-line operations 


691,450.24 
73.122.6,-) 


1,151,732.41 
76,987.76 


il3, 587.17 
109.789.71 


W. 116. Water-line tax accr'ials 






A. Water-line oneratine income. 


618,027.59 


1,074,744.65 


303. 71)7. 4« 







Plaintiff's average animal water-line operating income for the three years 
ended June 30, 1917, is $66.5,523.24, which has been computed in accordnncc 
with accounting regulations promulgated by the Interstate Commerce Commis- 
sion for water lines and in a manner substantially similar to that prescril)e(l 
In section 1 of the Federal control act for the computation of the standard 
return of rail lines. For the purposes of this case the board will ascribe to the 
amount last mentioned the same significance that it would accord to the 
standard return of a rail line. The board finds that plaintiff's standard return 
Is $665,523.24. One-twelfth of plaintilTs standard return Is $55,460.27, which 
represents the average monthly Income of plaintiff during the test period. The 
diminution of plaintiff's income subsequent to the test period Is disclosed hy 
the following figures showing the monthly water-line operating Income from 
the operation of plaintiff's system of transportation computed In a manner 
similar to Item A above. 
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Months. 



Tanuaiy 

February 

March 

Apr. 1 to 12, inclusive.. 
Apr. 13 to 30, inclusive. 

April 

May 

June 

July 

August 

September 

October 

November 

December 



Year 1917. 



iS7,914.10 

12,490.32 

1784.01 

12,097.64 

136,909.34 

166,561.07 



Year 1918. 



i$41, 

I 

126, 

122, 

167, 

1172, 

1111, 

149, 

172, 

1102, 

1166, 

25, 



953.66 
352.73 
395.02 
320.98 
176. 81 
855.83 
455.42 
058.37 
733.77 
803.73 
971.43 
104.52 
419.39 
098.43 



Year 1919. 



1184,313.67 

1134,864.44 

148,412.55 



182,622.11 

141,508.46 

118,648.56 

19,366.04 

41,772.81 

110,595.04 

113,441.10 

19,997.19 

1 95, 142. 30 



1 Deficit or loss. 

The above figures show that the operation of plaintiff's system resulted in a net 
deficit, or loss, to plaintiff for the nine and one-half months ended on April 12, 
1918. The small net income earned in certain months was less than the deficit that 
resulted in the other months. A net deficit also resulted from operation during the 
period of Federal control, which followed the date last mentioned. The evi- 
dence does not indicate that plaintiff had any reasonable expectation of over- 
coming these adverse operating results had it operated its system of transporta- 
tion during the period it was under Federal control. 

On December 6, 1918, the vice president of the plaintiff received from the 
general counsel of the United States Railroad Administration a telegram dated 
December 5, as follows : 

" The director general has issued an order relinquishing your line with all 
boats and equipment from Federal control effective at midnight. Order will be 
sent you by mall." 

The order referred to in the above telegram was delivered to the president 
of the plaintiff at Washington on the afternoon of December 6, 19^8. It is 
entitled ** Order of Relinquishment," and Is signed by the Director General of 
Railroads. After reciting the taking over of the plaintiff's property and the 
property of certain other steamship companies by the proclamation of April 
13, 1918, and after further declaring that " whereas the emergency which made 
such exercise of the war power necessary and desirable has, by reason of the 
signing of an armistice with the enemies of the United States, ceased, and the 
use of the transportation systems aforesaid is no longer necessary for the trans- 
fer and transportation of troops, war material, and equipment or otherwise for 
the war purposes of the Government," the order declares " I * * * do hereby 
relinquish from Federal control effective December 6, 1918, at 12.01 a. m., the 
said ♦ * * Merchants & Miners* Transportation Co., * * * together with 
all of the steamships, tugs * ♦ ♦ as described and set forth in the procla- 
mation of the President, dated April 11, 1918, as aforesaid, and restore the 
same to the possession of their respective owners." 

Immediately upon the receipt of the above telegram and order the plaintiff 
protested to the director general against the relinquishment, alleging various 
grounds which we deem it unnecessary to set forth here. The protest concluded 
with a suggestion of a conference regarding the matter. Thereupon there ensued 
many conferences between counsel for the plaintiff and the general counsel of 
tlie Railroad Administration and also much correspondence by wire and mail, 
tlie final outcome of which was that the plaintiff took back its property March 
1, 1919, but still under protest and with the stipulation that it was without preju- 
dice to any of Its rights In the premises. 

Two major questions or issues are presented by the case, and they are these : 

First It Is very earnestly contended by counsel for the plaintiff that under 
section 14 of the Federal control act the director general had no legal right, 
without its consent, to relinquish and turn back to the plaintiff Its property on 
December 5, 1918, or on March 1, 1919, or, in fact, at any date after July 1, 
1918, until such time as he relinquished control of the property of all carriers, 
which was March 1, 1920. Counsel for the respondent, on the other hand. Insist 
that the board of referees is without jurisdiction to decide that question at all ; 
that its jurisdiction under the Federal control act is limited to a finding of the 
rate of just compensation to which the plaintiff is entitled,, and that It does not 
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extend to the question of the duration of the period of Federal control because 
in the present case that involves an interpretation of section 14 of the Federal 
control act, which is a " legal question." 

Second, counsel for the plaintiff contends that, measured in deadweight 
tons, the steamships taken over by the Government amounted to 65.971 per 
cent of the average deadweight tonnage operated by the plaintiff during the 
test period, and that plaintiff is entitled therefore to compensation for the 
use of its property during Federal control at the rate of 65.971 per cent of 
$665,523.24 its standard return, for each year and fraction of a year of such 
control. Counsel for the respondent, on the other hand, contend that, even 
though the plaintiff earned a net operating income during the test period, it 
was earning none at the time the Government took over its property, and in- 
asmuch as the Government earned none during the time of its operation, the 
plaintiff is entitled to no compensation beyond being relieved of property 
which was an object of expense and not a source of net income to its owner. 
Counsel further insist that, in any view of the case, the plaintiff is not en- 
titled to compensation based upon comparison of deadweight tonnage taken 
over by the Government with that operated by the plaintiff during the te.st 
period. 

Of these two questions in their order. 

I. The question of jurisdiction now raised is itself, of course, a question of 
law. Moreover, the main question presented in all compensation cases — ^AVhat 
is just compensation? — has been expressly held by the Supreme Court of the 
United States to be a "judicial" question (Monongahela Navigation Co. v. 
United States, 148 U. S., 312, 327) ; and certainly it can not be denied that in 
each of these cases so far heard it has proven to be a mixed question of law 
and fact, with almost if not quite as much of the former as of the latter 
element. 

In two cases of this class heretofore submitted to boards of referees, namely, 
the claim of the Arkansas & Louisiana Midland Railway Co., No. 5, and the 
claim of the Anthony & Northern Railway Co., No. 7, the Government denied 
that the property of either of those carriers was at any time under Federal 
control. If the railway properties of those claimants had not been taken 
under Federal control the claimants would have no claims for just compensa- 
tion unadjusted for presentation to the boards, and hence a decision upon 
that point by the board was in each case a prerequisite to the consideration 
of other questions. 

Furthermore, an escertainment of just compensation in this class of cases 
can not with satisfaction be arrived at without first knowing the duration 
of the Federal control, since the term of the tenant is frequently a material 
factor in reaching a correct determination of the amount of rent which should 
be paid. 

Again, Congress must be presumed to have known the nature of the inquiry 
called for in ascertaining what is just compensation, and to have intended by 
section 3 of the Federal control act to confer upon the board of referees 
plenary, though not final, jurisdiction to deal with all questions, whether of 
fact or law, which the ascertainment might involve. 

And, finally, since it is settled law that, " ordinarily," that is to say, in the 
absence of something indicating the contrary, "where the reference is a gen- 
eral one, the referee has power to pass upon the law as well as the facts" 
(34 Cyc, 814), no other conclusion seems admissible in the present case than 
that the position of counsel for the respondent is an untenable one, and that 
the board has jurisdiction to decide the question of the duration of Federal 
control of the plaintiff's property. That question turns upon the legal validity 
of the relinquishment of the plaintiff's system transportation by the director 
general. To that question consideration will now be given. 

Section 14 of the Federal control act provides : 

" That the Federal control of railroads and transportation systems herein 
and heretofore provided for shall continue for and during the period of the 
war and for a reasonable time thereafter, which shall not exceed on,e year and 
nine months next following the date of the proclamation by the President of the 
exchange of ratifications of the treaty of peace: Provided, however, That the 
President may, prior to July 1, 1918, relinqpish control of all or any part of any 
railroad or system of transportation, further Federal control of which the 
President may, prior to July 1, 1918, relinquish control of all or any part of any 
time during the period of Fedjeral control agree with the owners thereof to 
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relinquish all or any part of* any railroad or system of transportation. The 
I*resident may relinquish all railroads and systems of transportation under 
Federal control at any time he shall deem such action needful or desirable. 
JSo right to compensation shall accrue to such owners from and after the date 
of relinquishment for the property so relinquished." 

It will be observed that the proviso in the foregoing section authorizes re- 
linquishment in three states of case, namely: 

(1) Prior to July 1, 1918: During this period relinquishment may be made 
*• any " railroad or system of transportation or of any part of such railroad or 
system, with or without the consent of the owner. 

(2) Subsequent to July 1, 1918: Relinquishment of the property of a single 
carrier, or of any number less than all, must be by agreement with th,e owner 
or owners. 

However (3) Either before or after July 1, 1918, relinquishment may be made 
of " all " railroads and systems of transportation, whether the owners agree 
or not. 

It seems plain, therefore, from a simple reading of the statute, that the at- 
tempted relinquishment of the plaintiff's property on March 1, 1919, was un- 
authorized by law, unless the facts in evidence show that the plaintiff agreed 
to the relinquishment. Without here reviewing all the evidence bearing upon 
tlie latter question, the fact that the acceptance of the possession of the steam- 
ships, etc., by the plaintiff on March 1, 1919, was not Intended by it to be, nor 
understood by the representatives of the Railroad Administration to be, an 
agreement to the relinquishment, but a step which the legal situation created 
by the announced purpose of relinquishment forced the plaintiff to take, seems 
to the board to be clearly established by the following : 

In a letter dated February 13, 1919, and addressed to the president of the 
plaintiff, the general counsel of the Railroad Administration said : 

'* I take it that regardless of the legal question as to whether the director gen- 
eral had the power to relinquish the boats, you must recognize that it is your 
duty to so act in the premises as to minimize the loss to the utmost extent." 

In a letter dated March 5, 1919, and addressed to the plaintiff the Federal 
manager concludes in these words : 

"It will, of course, be understood that in dealing with the matter in this way 
it is without prejudice to the position of either the Railroad Administration or 
the Merchants & Miners Transportation Co. with regard to the question of com- 
pensation, the purpose of what is done now being merely to effectuate the re- 
linquishment pursuant to the order of the director general dated December 5, 
1918." "* 

In a letter dated March 24, 1919, and addressed to the plaintifPs president, the 
j^reneral counsel of the Railroad Administration confirms the following telephone 
message of March 1, 1919 : 

*' Yonr wire date. It is understood that we relinquish possession in accord- 
ance with our previous notice. Your acceptance is without obligation to operate 
and without prejudice." 

The report rendered July 10, 1920, by the board of referees in the case of 
Toledo Terminal Railroad Co. v. Director General of Railroads, No. 17, dealt 
quite fully with the question of the legal relationship established between the 
owners and the Government by the taking over of the railroads and other 
s> stems of transportation by the latter, and the conclusion there reached was 
tiiat under the authorities and the provisions of the Federal control act the 
relationship was that of lessor and lessee. The present board concurs in the 
views on that question expressed in that report. 

There is here presented, therefore, a case of a lease which, under the pro- 
visions of section 14 of the Federal control act, could not legully be terminated 
after July 1, 1918, unless the lessor consented to such termination or surrender 
or unless the leases on the property of all other carriers under Federal control 
were also terminated or surrendered at the same time; and since neither of 
these two conditions existed, the board concludes that the lease did not in 
theory of law end, nor did the obligation of the Government to pay compensa- 
tion cease, until Federal control of carriers generally ended, which, in accord- 
ance with the President's proclamation of December 24, 1919, and by express 
provision of the transportation act, 1920 (41 U. S. Stat. L., 456), was at 12.01 

a. m., March 1, 1920. 
This view of the question is, in the opinion of the board of referees, fully 

sustained by the authorities. 
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In 24 Oyc, at page 1163, it Is said : 

" In (wrder that a surrender of premises shall release the tenant from further 
payment of rent, it must be accepted by the lessor." 

Again, at page 1164: 

"A tenant who abandons the occupancy of the demised premises before the 
expiration of his lease without the consent of his landlord does not thereby 
exonerate himself from the payment of the rent for the residue of the term." 

And again, at page 1165 : 

" While the English cases hold that a reentry and reletting of abandoned prem- 
ises by the landlord creat a surrender by operation of law, and release a tenant 
from payment of subsequently accruing rent, the American cases generally assert 
the contrary doctrine, namely, that, where a tenant repudites the lease and 
abandons the demised premises, and the lessor enters and relets the property 
crediting the tenant with the proceeds, such rerenting does not relieve the tenant 
from the payment of rent under the covenants of the lease." 

16 Ruling Case Law, page 969, is to the same effect. 

In the case of Lane v. Nelson, 31 Atlantic, 864, 865, the Pennsylvania court 
said: 

" A surrender of demised premises by the tenant during the term, in order to 
be effectual, so as to release him from liability for the rent, must be accepted 
by the lessor, and the burden of proof is on the lessee." 

The opinion in the case of Brown v. Cairns, 77 N. W., 478, is an especially well- 
considered one, the Supreme Court of Iowa there said, page 482 : 

'* It was the duty of the appellants to take such possession of the premises 
after their abandonment by appellees as was necessary to protect their estate 
from waste and depreciation in value ; and they had their election to accept the 
surrender, or to do such acts as would amount to a surrender, or to hold the 
appeUees to their contract. If they gave appellees notice that they intended to 
hold them for the rent, and rerented simply to reduce damages — and this is 
made to appear by satisfactory evidence — ^there is no reason for holding that 
there was a surrender, and that the original tenants were released from their 
obligation." 

Other cases in point are: Oldewurtel v. Wiesenfeld (54 Atl., 969) ; AlSup v. 
Banks )13 L. B. A., 598) ; Higgins v. Street (13 L. R. A. (n. s.), 398) ; Beall i?. 
White (94 U. S., 382, 389). 

II. Next, as to the second question hereinbefore stated, namely, the question 
of just compensation to the plaintiff for the use of its property by the (Gov- 
ernment : 

Counsel for the respondent urge that the so-called standard return of plain- 
tiff, modified or unmodified, is inapplicable and should not be relied upon in this 
case as indicative of the amount of plaintiff's just compensation. 

Referring again to the report in the case of Toledo Terminal Railroad Co. v. 
Director General of Railroads, No. 17, it was there held that, although not bound 
by virtue of the statute to do so, inasmuch as the Supreme Court has declare<i 
the question of just compensation to be a judicial and not a legislative one, 
yet on common law principles a board of referees is free to adopt as a basis 
or measure of just compensation the same basis or measure prescribed by Con- 
gress in section 1 of the Federal control act, namely, the average annual oper- 
ating income of the carrier for the three fiscal years ended June 30, 1917, other- 
wise known as the standard return ; and that such basis should be used except 
in cases of such extraordinary character as would make its use unjust either to 
the carier or to the Government. The present board concurs in those views. 

In the case in hand the board is met by the contention of counsel for the re- 
spondent that, although the plaintiff earned a substantial net operating income 
during the test period, nevertheless since it was losing money at the time the 
Government took over its property, and since the Government itself also lost 
money during the period it operated the system, the plaintiff is entitled under 
the law to no compensation whatever beyond what resulted to it from beiiij? 
relieved by the Government of an expensive burden. But the concession by 
counsel that the Government and not the plaintiff must bear the losses incident 
to the actual operation by it of the plaintiff's system must be upon the theory 
that the Government was the plaintiff's tenant, or quasi tenant, and if so, it 
would seem to follow that the Government's legal obligation in the premises 
Is not limited to a mere bearing of the losses. 

However, the contention of counsel, as it seems to the board, is untenable 
because it substitutes a period subsequent to the test period, and a period, 
moreover, fraught with adverse conditions of the most pronounced type for 
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coastwise carriers, for the supposedly normal period bounded by July 1, 1914, 
Riid June 30, 1917 ; whereas the very purpose of designating the earlier period 
was to avoid the abnormal economic factors recognized as being present later. 
Furthermore, those adverse conditions might have changed during Federal 
oijeratlon, converting deficits Into net Income In excess of the average for the 
test period, and yet under the terms of the Federal control act, which was In 
f(jrce at the time plalntlflFs property was taken over, " any railway operating 
I Income accruing during the period of Federal control In excess of just compensa- 
tion shall remain the property of the United States." 

It Is not permissible, In the opinion of the board, to place the Government 
in the attitude of taking private proi)erty for Its own uses and of saylhg to 
the owners, in effect, "If this venture proves a profitable one, I win; but If un- 
profitable, then you lose." And the books abound In cases where tenants 
nbuudoned leased property because they found It unprofitable longer to occupy 
or use it, but the board feels safe In saying that In none of them was It held 
that any such reason absolved the tenant from his legal obligation to pay the 
stipulated rent to the end of the term contracted for. The board perceives no 
ground In the present case for holding that the Government is exempt from the 
K^neral rule. 

It is to be said that the controlling purpose of the Government In taking 
over the properties of the carriers was not to make a profit by Its operations — 
profits not being probable under existing conditions — ^but to have full control 
in order that the transportation of troops, munitions, etc., might be facilitated 
to the highest degree possible. The Government took a large number of trao^s- 
portation systems under Federal control, and the proceedings before Congress 
1 (Ml ding to the enactment of the Federal control act, and the language of that 
net, clearly show a well-defined plan to operate them as a unified system and to 
pay as annual rent or just compensation to the owners of the transportation 
{iroperty a sum approximating the standard return of the whole number, with 
wrtnin modifications which might be found to be equitable in Individual cases. 
It sepms to the board that an Injustice would be done in the present case if 
it should refuse to measure the just compensation of this claimant by the rule 
which Congress Intended should have such a general application. 

In section 204 of the transportation act, 1920, approved February 29, 1920, 
the Government is authorized to reimburse carriers, whose property was not 
under Federal operation, for deficits they might sustain from operations dur- 
ing the period of Federal control, the purpose of the statute being to raise the 
I'ederal control period income of such carriers to the amount of their income 
from operation during the test period by payments of funds out of the United 
States Treasury. In section 209 of the transportation act, 1920, the Govern- 
ment guaranteed to certain carriers that their income for the six months suc- 
ceeding Federal control should be not less than one-half of their annual just 
(••»nii)eusation, which compensation was based largely upon their standard re- 
turn. 

In the Federal control act and in the transportation act, therefore. Is found 
expression of a public policy to guarantee to the principal carriers that their 
<'oniponsation during Federal control, and for six months succeeding it, should 
he not less than their standard return, even though their actual net Income 
duriiij? those two periods was less. Bearing in mind that the question of just 
ronipensation In judicial and not legislative and that the board may disregard 
r>hiintlff*s standard return if it can apply a better rule or measure for the 
<alonlation of the just compensation, nevertheless the board is convinced that 
u compensation, just both to the Government and to the plaintiff, may be ascer- 
tained by the use of plaintiff's standard return modified as hereinafter described. 

The next matter for consideration is that of the amount of renumeratlon to 
\\ hlch the plaintiff Is entitled in order that it receive just compensation for tlie 
us(» of the property taken. The board of referees has experienced difficulty 
hi dealing with his question, duQ to the fact that nine less steamships were 
oi)eratod during Federal control than were operated during the test period, 
jumI because neither the gross nor the net income of the individual steamships 
was recorded and because neither could be computed after the beginning of 
T'ederal control. The carriers did not receive advance notice of Federal con- 
trol, and the fact that their records do not exhibit facts that readily lend 
iheiuHelves to the computation of just compensation should not operate to 
the prejudice of such carriers. The records kept In the ordinary couse of 
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business were designed for other purposes. Our duty is to report the just 
compensation for the use of a system of transportation, a going concern whieh 
had an established business, and not for the use of Individual steamships. 

As already stated, counsel for the plaintiff submits that compensation should 
be reckoned the basis of the ratio of the dead-weight tonnage taken over by 
the Government to the dead-weight tonnage operated by the plaintiff durin;; 
the test period. Counsel for the respondent, on the other hand, arg^ue that such 
would not be an economically sound basis, grounding their objection chieily 
upon the contention that dead-weight tonnage bears no reliable relationshi]> 
to earning capacity. 

During the first year of the test period the plaintiff operated 23 steamships 
of an aggregate dead- weight tonnage of 57,229 tons, and during the second and 
third years of the test period 21 steamships of an aggregate dead-weight tonna;,v 
of 53,799 tons. The average aggregate dead-weight tonnage per year for th" 
three years was 54,942 tons. Plaintiffs average annual water line operating 
income for that period, its standard return, was $665,523.24. Plaintifif sold or 
otherwise disposed of 9 of its steamships before its fleet was taken over fiy 
the Government. The 14 ships taken over represented an aggregate deu«i- 
welght tonnage of 36,246, which Is 65.971 per cent of the average dead-weight 
tonnage operated by the plaintiff during the test period. Plaintiff maintain< 
that it is entitled to annual compensation at the rate of 65.971 per cent of 
its standard return for each year and fractional part of a year, that its 
property was under Federal control. 

That the ships taken over compared favorably with those previously disposed 
of is shown by the following figures compiled from plaintiff's Exhibit Q : 



Average in years 

Average speed in knots 

Average dead-weight tonnage 

Average passenger capacity 

Average cargo capacity, in cubic feet 

Steamers under 2,500 dead-weight tons 

Steamers of 2,500 dead-weight tons and over 
Steamer of lowest dead-weight tonnage 



Steamers 

disposed of 

prior to 

Federal 

control. 



24* 
U.U 
2,200 

66 
133,742 

16 

»3 
1,100 



Steamers 
delivered 

to the 
director 
general. 



22i 



12. 

1)2 
142. KS3 

i.stm 



1 6 out of 9. 



« 5 out of 15 



> 3 out of 9. 



« 4 out Of 14. 



In plaintiff's Exhibit II a comparison of the results of the operation of the 
14 ships for the six months ended December 31, 1919, with the operation of 
the whole fleet for the last six months of the years 1915, 1916, and 1917 is 
shown. By that exhibit it appears that the average amount of freight carriiMi 
by the whole fleet during the three periods of six months each last mentIoDe<l 
was 682,139 tons, and that the average number of passengers carried was 
29,135. For the six months ended December 31, 1919, the exhibit show.s that 
the 14 ships carried 423,362 tons of freight and 24,218 passengers. Expressetl 
in percentage, the amount of freight carried by the 14 ships during the last six 
months of 1919 was 62 per cent and the number of passengers carried was 83 
per cent of the average of freight and passengers, respectively, carried by the 
entire fleet for the corresponding periods of six months In the years 1915, 
1916, and 1917. 

The exhibit further shows that the average operating revenue of the whole 
fleet for the three periods of six months each ended December 31, 1915, 1916. 
and 1917, was $2,721,010.47, and that the total operating revenue derived from 
the operation of the 14 ships during the six months ended December 81, 191 U. 
was $2,883,275.09, or a difference in favor of the 14 ships of $162,264.62. How- 
ever, two of the plaintiff's smaller vessels, namely, the Alleghany and the 
Frederickj of 1,700 and 1,730 dead-weight tons, respectively, were not operated 
during the years 1916 and 1917, and due allowance, of course, must be made 
for that fact In considering the above comparison. If the year 1917 be 
eliminated and the comparison confined to the last six months of 1915 and 
1916, on the one hand, and the last six months of 1919, on the other, it will 
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be found that the tonnage carried during the latter period was 56.7 per cent, 
and that the number of passengers carried was 68.9 per cent of the average 
for the two earlier periods of six months. 

It seems to the board that in view of the foregoing an award on the basis 
of the deadweight tonnage taken over by the Government as compared with 
that operated by the plaintiff during the test period is economically permissible 
as well as legally just and proper. On the one hand, and as an additional 
reason tending to support plaintllTs contention, is the fact that while only 
05.971 per cent of the dead-weight tonnage operated by the plaintiff during the 
test period was turned over to the Government, yet a full 100 per cent of Its 
terminal property, consisting of an office building, piers, tugs, barges, and 
wliarves was turned over. All of this, of course, contributed to the earning 
of the standard return. On the other hand, and weighing against the reason- 
ableness of an award at the rate contended for, is the fact that general over- 
bead expenses are not shown to have been diminished, and in all probability 
were not diminished, in proportion to the reduction in the size of the fleet, and 
the further fact that the favorable gross earnings of the reduced fleet during 
Federal control as compared with the whole fleet during the test period un- 
doubtedly was due in substantial part to the increase in freight rates and pas- 
senger fares effective during the operation of the smaller fleet. 

The Government continued to employ plaintiff's system of transportation in 
the same traffic channels in which it had been engaged prior to Federal con- 
trol, and, as shown by the evidence, thereby preserved the established business 
of plaintiff. Under Federal control of the many systems of transportation the 
Government might increase the facilities of some and reduce those of others, 
or it might continue the operation of individual systems in accord with their 
operation prior to Federal control. It controlled the principal rail lines, the 
schedules of rates, and the routing of much freight traffic ; at least that which 
was not routed by shippers. The diminution of the operating income of car- 
riers subsequent to the test period was general. 

Weighing these countervailing considerations as accurately as may be, 
and taking into view all the circumstances, the board finds, concludes, and 
reports that the just compensation to which plaintiff is entitled for Federal 
control of its properties and system of transportation is 65.971 per cent of 
X>laintiff's standard return — that is, $439,052 for each year and pro rata for 
each fractional part of a year that plaintiff's properties and system of trans- 
portation were under Federal control, conditioned upon the Government re- 
turning the property to plaintiff in substantially as good repair and substan- 
tially as complete equipment as it was at the beginning of Federal control. 

The plaintiff has introduced in evidence its Exhibit L, which purports to 
show that 9 of the 14 steamships turned over to the Government were up to 
the standard of tonnage and speed prescribed by the United States Shipping 
Board, and that at the rates of compensation fixed by that board in requisi- 
tioning vessels for war purposes the 9 ships would have earned for the period 
April 13, 1918, to March 1, 1920, the large sum of $2,983,800.82, and that its 
harbor equipment would at those rates have earned an additional $787,880. 
The board can not, however, make an award of just compensation on that basis 
or be influenced in its judgment by the figures thus exhibited, for the same 
reason that it has declined to acquiesce in the contention of counsel for the 
respondent — ^that the plaintiff was earning nothing when its ships were taken 
over, and therefore is entitled to no compensation from the Government. The 
suggestion in each case involves the substitution of abnormal war conditions 
for the normal conditions of the test period. 

III. The second item in the claim is described by plaintiff as follows : 
" Claimant is entitled to reimbursement on account of the depreciation of its 
. * ♦ * property while under Federal control from April 13, 1918, to February 
29, 1920, amounting in the aggregate to $298,049.35. Section 1 of the Federal 
control act presupposes that the property requisitioned by the director general 
shall be returned to its owner upon the termination of the control period *in 
substantially as good repair and in substantially as complete equipment as it 
-was in at the beginning of Federal control.' 

" The observance of this purpose of the act, in the case of a railroad system, 
-would involve the determination of recondite questions of upkeep and deferred 
maintenance ; \but. it is conceived that the ends of justice will be served and 
the labors of the referees in the instant case alleviated by an allowance to 
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the claimant of a reasonable percentage of depreciation in lieu of the com- 
pensation for upkeep which would ordinarily accrue under the provisions of 
sections 5 and 9 of the so-called standard contract." 

In the accounting regulations promulgated by the Interstate Commerce Com- 
mission there are several provisions relating to the accrual, by appropriate ac- 
counting entries, of depreciation of the several classes of transportation prop- 
erty. The following will serve as an example : 

"WB 4. Vessels — Depreciation. — ^This account should include a monthly 
charge representing depreciation on vessels. This monthly charge should be 
computed at a certain rate per cent on the original cost (estimated, if not 
known), record value, or purchase price of vessels to provide a reserve which 
will represent their expired value or depreciation. The charges made Bhould 
equal the amounts estimated U> be necessary to cover up obsolescence and in- 
adequacy ; such wear and tear as have accrued during the month and are not 
provided for by current repairs; and also to cover the cost of property de-^ 
stroyed by such casualties as are not provided for by Insurance." 

Section 5 of the standard form of contract provides : 

"(a) During the period of Federal control the director general shall annually,, 
as nearly as practicable, expend and charge to railway operating expenses, 
either In payments for labor and material or by payments Into funds, such sums 
for the maintenance, repair, renewal, retirement, and depreciation of the prop- 
erty described In paragraph (a) of section 2 hereof as may be requisite in order 
that such property may be returned to the companies at the end of Federal con- 
trol in substantially as good repair and in substantially as complete equipment 
as It was." 

The Government and the plaintiff have not entered Into a standard contract ; 
nevertheless the quoted provisions of that contract contribute to an under- 
standing of this Item of the claim. The parties have not admitted that section 
5 of the standard form of contract is a proper standard of maintenance or 
upkeep of plaintiff's property, nor, on the other hand. Is there evidence to the 
contrary. The evidence does not show that the Government failed to return 
the property to plaintiff in substantially as good repair and substantially as 
complete equipment as it was at the beginning of Federal control ; or the char- 
acter or extent of depreciation of the property, or the shrinkage In the value of 
the property attributable to depreciation; or performance of maintenance, 
repairs, renewals, and replacements of the property during Federal control to 
an extent inadequate or below the standard of maintenance, etc., performed by 
plaintiff during the test period ; or Government expenditures for maintenance 
of the property greater or loss in amount or purchasing power than plaintiff's 
expenditures for similar purposes during the test period. The evidence does 
not show that the rates of depreciation used for the purpose of constructing this 
item of the claim are appropriate rates, but merely that plaintiff accrual 
depreciation at those rates during the test period. 

Tender the terms of section 5 of the standard contract this item of the clalni 
could only be proved by a showing by plaintiff that the aggi'egate of the pay- 
ments into funds (charges for depreciation to oi^erating expenses and creation 
of a reserve fund thereby) and of expenditures l>y the Government for labor 
and materials, etc., was less in amount, subject to certain adjustments, than 
were such payments and expenditures by plaintiff during the test period, and 
that as a result the property was not returned to plaintiff in substantially as good 
repair, etc. There is no showing in respect of the amounts expended by the 
Government for labor and materials during the period of Federal control; 
therefore the evidence is insufficient under the terms of the standard contract, 
even if that contract had been entered into by the parties. The evidence is 
insufficient and leaves too much to inferences, in which the board can not in- 
dulge, hence the board can not approve this item of $298,049.35 as presented. 

The board recognizes that it would be very difficult for a carrier or the 
Government to assemble and submit proof of the physical condition of several 
classes of transportation property at a given time; also that the standard re- 
turn which it has used in this case represents the net result of plaintiff's 
operating accounts, in which accounts depreciation at the rates for which the 
plaintiff contends was charged. The board further recognizes that section 1 
of the Federal control act contemplates that the Government, as a part of the 
just compensation to which the owner is entitled, shall properly maintain the 
property during its use of It. 
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Upon the first item of the plaintiff's claim the board, as already stated, has 
reached the conclusion, first, that the Government should pay a certain sum 
of money as compensation for each year and pro rata for each fractional part 
of a year that the property was under Federal control, and, second, that it was 
the legal duty of the Government to return the property to plaintiff at the end 
of Federal control in substantially as good repair and substanially as complete 
equipment as it was at the beginning of Federal control. The second condition 
seemingly will enable the parties to settle questions of maintenance and de- 
preciation either in accordance with the provisions of sections 5 and 9 of the 
standard form of contract, which seem to the board to define fair and just 
rules, or in accordance with some other rules which to the parties may seem 
equally appropriate. 

IV. The next item is that of " Operating loss," amounting, as claimed, to 
5:84,569.73. During the period from April 13, 1918, until March 1, 1919, 
plaintiff's system of transportation was operated at a loss to the Government, 
and, as hereinbefore stated, the contention of counsel for the Government is 
that the absorption by it of that loss is all the compensation to which the 
plaintiff is entitled for the use of its property. With that view the board, as 
already indicated, is unable to agree. On March 1, 1919, the plaintiff, under 
legal compulsion, resumed the operation of its fleet and continued to operate it 
during the remainder of the general period of Federal control; that is, until 
IMarch 1, 1920. As a result of its operation the plaintiff likewise lost money 
during this latter period, and, upon the theory that the operation was for ac- 
<.*ount of the Government, it is as reimbursement for the losses so alleged to 
liMve been sustained that the item of $84,569.73 is claimed. 

Although the telephone message of March 1, 1919, confirmed by the letter of 
the general counsel of the Railroad Administration of March 24, 1919, stipu- 
lated that " your acceptance is without obligation to operate," there was never 
any waiver by him of the legal obligation " to minimize the loss to the utmost 
extent," to which he had called the plaintiff's attention In his letter of February 
13, 1919, and it was therefore left to the plaintiff to decide, as between operating 
and not operating, which would most minimize the loss. Not to have oper- 
ated undoubtedly would have entailed heavy loss to the plaintiff and very 
serious consequences to the shippers accustomed to patronize it. Moreover, 
the general counsel of the Railroad Administration had intimated very clearly 
that he thought the plaintiff should operate. In view of all which the board is 
of the opinion and finds that the plaintiff exercised a reasonable judgment in 
deciding to operate the returned fleet and that it is entitled, as a part of its 
just compensation, to reimbursement by the Government of whatever net loss it 
suffers from the operation of the system during the period from March 1, 1919, 
to 12.01 a. m., on March 1, 1920. 

The figures submitted by plaintiff, especially its Exhibit D, indicate that 
$14,094.95 of the amount claimed is the estimated, and not the actual, amount of 
the operating losses for the months of January and February, 1920. In com- 
puting the operating losses plaintiff apparently has deducted large amounts 
which had been currently charged to operating expense or Income, on account of 
depreciation, such deductions being made in order to present its claim for 
depreciation, discussed in the next preceding section of this report. In the form 
In which that item was presented. Therefore, the board will not undertake to 
state the amount of the operating losses. 

V, The last of the above items is that of " rentals," in the amount, as 
olainred, of $10,828.34. As the board understands the claim it is this : During 
The test period the plaintiff had certain space In Its buildings and on its piers 
which it did not need for handling traffic transported by It. This space it was 
accustomed to lease or charter to outside parties. So also as to some of its 
lugs and barges. By the reduction of its fleet before the same was taken 
over by the Government the amount of space and number of piers available 
for these collateral purposes during Federal control was increased, and the 
revenue from those sources in consequence was also correspondingly increased. 
The . $10 828.34 purports to represent that Increase. In his brief counsel for 
the plaintiff says of this claim : 

" The net revenues accruing to the director general during the period of Fed- 
eral control from such use and operation of the claimant's terminals, tugs, and 
barges are claimed by the claimant as a partial offset to the concession of 
34,029 per cent of its standard return, deducted on account of the diminution 
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of its steamer tonnage, as delivered to the director general and as compared 
with the steamer tonnage in service during the test period." 

The evidence shows that all of plaintiff's property which was taken under 
Federal control was customarily used for transportation purposes. It may be 
that somfe of the property was at times used for the collateral purposes above 
described; but whatever the fact in that regard may be, the board is of the 
opinion that the amount of annual compensation hereinbefore stated in sec- 
tion Z of this report will compensate plaintiff for the use of its property, 
including its use for these collateral purposes, and that that annual compensa- 
tion should not be augmented because of any revenues derived by the Govern- 
ment from the sources mentioned. If any such revenue was in fact collected, 
the board is of the opinion that it should accrue to the party who bore the 
operating expenses This item of the claim, in the sum of $10,828.34, is, there- 
fore, not allowed. 

Respectfully submitted. 

R. W. WOOIXEY, 

Lewis A. Bell, 
John J. Hickey, 

Referees. 
Washington, Octoher J/, 1920. 

The Chairman. We will now hear Mr. Alvord, assistant to the 
director general. 

STATEMENT OF ME. E. M. ALVORD, ASSISTANT TO THE DIRECTOR 

GENERAL OF RAILROADS. 

Mr. Alvord. I want to say, Mr. Chairman, as I told your clerk over 
the 'phone the other day, that this is not my particular line of work. 
We have one man, whom you doubtless know, Mr. F. C. Wright, who 
has handled marine matters for the Railroad Administration up to 
the present time, and I give very little attention to them. 

My letter to you of a few days ago was based, perhaps, on the false 
assumption that in this amendment — which is rather broad in its lan- 
guage and in its description of the lines taken over — there would be 
a further provision made for overcoming the failure of the companies 
which might be brought in by this amendment to file their acceptance 
to the guaranty. I realize, after having listened to Chairman Clark's 
statement, that that was not contemplated. 

I have here a list of the steamship lines which were under Federal 
control, either as independent lines or as parts of a transportation 
system. 

The Chairman. Is that list in such form that it can be made a part 
of the hearing ? 

Mr. Alvord. Yes ; I can. leave it. 

(Said statement follows:) 



i. 
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Steamsbip lines. 



Baltimore Steam Packet 

Line 

Chesapeake Steamship 

I/ine 

CU'de Steamship Line 

Direct Navigation Line.. . 
Louisiana & Mississippi 

R. R. «fe Transfer 

Mackinac Transportation 

Line 

Mallory Steam&hip Line... 
Marquette & Bessemer 

Dock & Navigation Co.. 
Merchants & Aliners' 

Steamship Line 

New England Steamship 

Line 

Ocean Steamship Line of 

Savannah 

Old Dominion Steamship 

Line 

Philadelphia -C a m d e n 

Ferry 

San Francisco & Portland 

Steamship Line 

Southern Steamship Line. 



Period of Federal control. 



From— 



Jan. 1, 1918 



do 

Apr. 13,1918 
Jan. 1, 1918 



.do. 



...do 

.Apr. 13,1918 

Jan. 1, 1918 

Apr. 13,1918 

Jan. 1, 1918 

do 

do 

do 



To— 



Feb. 29,1920 



....do 

Nov. 30, 1918 
Feb. 29,1920 



Annual 

standard 

return. 



.do. 



May 29,1918 
Apr. 13,1918 



do 

Nov. 30, 1918 

Feb. 29,1920 

Nov. 30, 1918 

Feb. 29,1920 

do 

do 

do 



do 

Nov. 30, 1918 



$97,661.46 

102,048.99 

1,626,072.77 

1 11, 857. 50 

41,689.33 

174,387.38 
957,427.64 

19,407.63 

665,523.23 

1,050,753.33 

1,048,782.69 

250,653.01 

401. 556. 86 

36, 769. 13 

154. 137. 87 



Standard 
return 
for one- 
half 
year. 



$48,830.73 

51,024.50 
813,036.39 



20,844.66 



478, nS. 82 

9, 703. 82 

332, 761. 62 

525,376.66 

524,39L35 

125,326.51 

200,778.43 

18,384.57 
77, 068. 94 



Net income 

for period 

of Federal 

control. 



1 $312, 915. 94 

78, 518. 28 
477,017.16 
113,424.86 

99,255.76 

19,365.48 
110,009.64 

26,980.68 

1660,151.94 

1652,289.79 

11,995,187.46 

12,924,794.78 

681,698.13 

1 278, 827. 70 
1 34, 860. 43 



Average 
income 
for one- 
half year 
based on 
period of 
Federal 
control. 



i$72,211.37 

18, 119. 60 

381,613.68 

13,098.04 

22,905.17 

4,468.96 
8,007.77 

6,226.31 

1528,12L38 

1150,528.40 

1460,427.83 

1674,952.58 

157,314.94 

1 79, 665. 00 
1 27, 888. 30 



1 Deficit. 



Mr. Alvord. If any of these lines have filed an acceptance of the 
guaranty within the time fixed by the act, then I presume they would 
come under this proposed amendment. 1 will read the names of the 
steamship lines. The Baltimore Steam Packet Line. 

Mr. CoADY. Is not that controlled by either the Southern Railroad 
or the Atlantic Coast Line? 

Mr. Alvord. I will speak of them as I go along. This, apparently, 
is controlled by the Seaboard Air Line. 

Mr. CoADY. In point of fact it is. 

Mr. Alvord. The Chesapeake Steamship Line, which is controlled 
by the Southern Railway. The Clyde Steamship Line, apparently, is 
independent, so far as we know, and that line would not come under 
the provisions of this act, because it apparently had no deficit. 

The Chairman. You mean under the provisions of this bill ? 

Mr. Alvord. I mean under the provisions of this amendment ; yes. 

Mr. Coady. Tt accepted relinquishment, did it not ? 

Mr. Alvord. Yes; that company accepted relinquishment. The 
Direct Navigation Line. That is a short line operating between Hous- 
ton and Galveston, and I am not sure that that is under the direct 
control or indirect control of any railroad. 

Mr. Coady. It was run by the administration. 

Mr. Alvord. Yes ; it was operated by the Railroad Administration. 

Mr. Coady. It was not taken over under the second proclamation? 

Mr. Alvord. No. 

Mr. Coady. It was taken over under the first proclamation ? 
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Mr. Alvord. Probably so ; yes. 

Mr. CoADY. Then it must nave been owned or controlled by a rail- 
road. 

Mr. Alvord. Well, I have one more here that it is not necessary t<j 
mention, because I Imow that is under the control of a railroad— the 
Louisiana & Mississippi Kailroad & Transfer Co. The next is the 
Mackinac Transportation Line. That was taken over under the first 

froclamation and may have an indirect relationship to some railroad, 
am not sure. 

Mr. CoADY. Is it not true that it must have had such relationship if 
it was taken over under the first proclamation? 

Mr. Alvord. I am not prepared to say whether that is so or not, be- 
cause, as you know, the Government did a great many things at the 
beginning of Federal control which, apparently, seemed to be some- 
what illegal. 

Mr. Sims. Unauthorized, in other words ? 

Mr. Alvord. And unauthorized. The Mackinac Transportation 
Line is a lake line on Lake Michigan. The Mallory Steamship Line 
was under Government control, but I do not know that that is under 
the control of any railroad. 

Mr. CoADY. No; it is not; but it accepted relinquishment. 

Mr. Alvord. Yes; it did. The Marquette & Bessemer Dock & 
Navigation Co. — which is another lake line — claims that it is an in- 
dependent line. It had no deficit, however. Then we have the Mer- 
chants & Miners' Steamship Line — which you have been discuss- 
ing — which shows a half-yearly deficit of $628,000 — that is, accord- 
ing to our figures. The New England Steamship Line, which was 
apparently taken over under the first proclamation but which, so 
far as I know, is not owned by a railroad, and that showed a deficit 
of $150,000 for a half-year period. 

Mr. CoADY. Did that line accept the provisions of the transporta- 
tion act ? 

Mr. Alvord. I do not know ; I have not seen this list because, as 
you know, it is filed with the Interstate Commerce Commission. 

Mr. CoADY. Do you mean to tell us, seriously, that the Railroad 
Administration took over independent water lines under the first 
proclamation although it was not authorized to do so? 

Mr. Alvord. I do not know whether we did or not ; the President 
did this, and the presumption is, of course, that there is some own- 
ership there, but I do not know what it is. I am simply giving you 
what we have. 

Mr. CoADY. It has been suggested that that line was owned by the 
New York, New Haven & Hartford Railroad Co. 

Mr. Alvord. That is what Chairman Clark says, and he is better 
posted as to that than I am. 

Mr. CoADY. Of course, I am perfectly willing to have this witness 
go ahead, but if he is not posted on these things we should have be- 
fore us the man who is. 

The Chairman. I think we ought to have his testimony. 

Mr. Alvord. I have never claimed to be posted about these things. 

Mr. CoADY. Apparently not, from the letter you sent to Mr. Esch. 
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Mr. Barklet. I do not suppose this committee is to assume th»t 
because the Govemmejat took over a steamship line under its fipst 
proclamation that it is conclusive evidence that it was owned by a 
railroad. The Government might have been mistaken about that, 
as it was about some other thii^. 

Mr. CoADY. But it is to be assumed that they acted within their 
authority. 

Mv. Alvord. I will simply give you this list, and that can be deter- 
mined by some one else. The next is the Ucean Steamship Line of 
Savannah. 

Mr. Clark. That is controlled by the Georgia Central. 

3.1r. Alvord. The next is the Old Dominion Steamship Line. 

Mr. Clark. That was railroad-owned. 

Mr. Alvord. And the Southern Steamship Line, which was oper- 
ated, as I understand, by some sort of an agreement with the Ship- 
ping Board and was taken over by the Kailroad Administration 
with their consent. I do not understand tha;t it was seizied, and, so 
far as I know, that is an independent line. That company had a 
deficit of $27,888.30 for a half-year period. That is ;all we know 
anything about. 

Mr. CoADY. You do ujot know whether they accepted the provisions 
of the transportation act or not — section 209 ? 

Mr. Alvord. Xo, sir; I do not; I has^e never seen that list. Thai 
is about all I have to say. I am sorry I iCould not get hold of Mr. 
Wright, because he is the man I trusted in these matters. 

Mr. Kayburn. is not Mr. Wright still ooninected with the Railroad 
Administration ? 

Mr. Alvord. Yes, sir; on a sort of per diem basis. He gives a part 
of his time to us and a part of his time to his own private business. 

Mr. Barkley. Where is he now? 

Mr. Alvord. So far as I have been able to learn ibe left De(t«:oit last 
night and was to be in New York City this morning. 

Mr. Barkley. Do you know anything about the negotiations, .trans- 
actions, and understandings that traiospired between this concern 
and the Railroad Administration^ 

Mr. Alvord. You mean, between the Merchants & Miners^ Steam- 
ship Line and the Government ? 

Mr. Barkley. Yes ; in connection with their relinquishment. 

Mr. Alvord. Mr. Wright conducted those negotiations. 

Mr. Barkley. I say, do you know anything about them ? 

Mr. Alvord. Very little. I was consulted from time to time on 
certain specific points, but I did not and do not handle the negotia- 
tions with the steamship companies. 

Mr. Barkley. It seems to me that what occurred between the Mer- 
chants & Miners' Steamship Line and the Eailroad Administration 
would be of some importance, in view of the fact that whatever 
occurued would be inseparahly bound up in the question of compen- 
sation, and upon which is based the question of guaranty. 

Mr. Alvord. I have never exactly understood the question of com- 
pensation just as Chairman Clark stated it. The Interstate Com- 
merce Commission certifies to a standard return, and that is their duty 
under the Federal control act. Under seotian 1 of tibe Eederal contnol 
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act companies may ask the President to increase, their standard re- 
turn, which is strictly construed to be the net operating income for 
the three years of the test period. A number of railroads have asked 
the President to increase their standard return, and in some cases it 
has been done. If that has not been done the standard return is 
entered in the contract as the compensation for the use of the prop- 
erty ; if some extra compensation has been allowed, under the excep- 
tional circumstances provided in section 1 of the Federal control act, 
it is entered in the contract in a stated way ; that is, the standard re- 
turn is first stated in the contract and then the extra compensation 
is staled in the contract. I was under the impression that under the 
transportation act the deficit was determined on the basis of the com- 
pensation allowed in the contract, which might be the standard 
return with some extra compensation. I understood Chairman Clark 
to say that the compensation would be the standard return, and I dif- 
ferentiate a little bit by saying that there might be some extra com- 
pensation added to that. 

The Chairman. But there were very few carriers that got that ex- 
tra compensation. 

Mr. Alvord. Well, I would say a relatively small per cent. 

Mr. Sims. But a considerable number, in fact. 

Mr. Alvord. Yes ; a considerable number. In dealing with 400 or 
500 railroads quite a number might come under that. 

Mr. Dew ALT. As a member of the Railroad Administration, con- 
ceding the fact that some of these companies were taken under con- 
trol by the second proclamation, conceding the fact that they did 
suffer damage, and conceding also that they were wholly engaged in 
transportation by water^ is there any reason in your mind, as a mem- 
ber of that administration, why they should not be included in the 
benefits of section 209 ? 

Mr. Alvord. None whatever. 

Mr. Dewalt. Do you consider it a matter of equity and justice that 
they should be included? 

Mr. Alvord. I would so consider it. 

The Chairman. If this bill is enacted as an amendment to the trans- 
portation act, would it, in your opinion, apply to more than this one 
carrier? 

Mr. Alvord. I would have to make some little research, Mr. Chair- 
man, in order to determine that, since I have listened to the testi- 
mony of Chairman Clark and understand what it is you are talking 
about. 

The Chairman. Could you do that and file it as a supplement to 
your testimony? 

Mr. Alvord. Yes, sir ; probably by Saturday afternoon. ^ 

Mr. CoADY. You are familiar with the second proclamation? 

Mr. Alvord. Only in a general way. 

Mr. CoADY. It takes over only four companies, three of which have 
accepted relinquishment. 

Mr. Alvord. Yes. 

Mr. Dewalt. I think the gentleman has already stated that what- 
ever the number may be he concedes that as a matter of justice and 
equity they should be included. 
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Mr. Sims. The standard return, as I understand it, was given as 
compensation for the use of the railroads during the time the Gov- 
ernment had charge of them. The act provides that the railroads 
should be returned in substantially as good condition as when re- 
ceived, and the standard return includes no part of that compensa- 
tion or damage, provided a road was not returned in as good condi- 
tion as when received. 

Mr. Alvord. That has nothing to do with the compensation ; no. 

Mr. Sims. Consequentljr it has no bearing on this question. 

Mr. Alvord. That is right. That comes under section 5 of the 
standard contract. 

Mr. Sims. And the guaranty has nothing to do with it, either? 

Mr. Alvord. No, sir. 

Mr. <SiMS. Are the roads, or any substantial number of them, claim- 
ing that their property was not returned in as good condition as 
when received and malnng efforts to collect damages? 

Mr. Alvord. Practically all of them. 

Mr. Sims. Where are they making that application? Are they 
making it to the Interstate Commerce Commission, to the Court of 
Claims, to the Railroad Administration, or what is the method of 
seeking that kind of relief? 

Mr. Alvord. Directly to the Railroad Administration, under what 
we call the general final claim, and after that is settled we take a re- 
ceipt in full from the board of directors of the railroad concerned 
for everything that transpired while the r^'^ad was under Federal con- 
trol, from January 1, 1918, to February 29, 1920. However, two ex- 
ceptions are made ; one is the working out of the current accounts and 
the other is that they shall assist us in such legislation as may be 
pending. 

Mr. Sims. If a railroad makes a claim for additional compensa- 
tion because its road was not returned in as good condition as when 
it was received, can the Government offset that claim by any amount 
that that particular carrier may owe the Government? 

Mr. Alvord. Yes; we have the right to make an offset. Under 
the transportation act, as you know, they are strictly entitled to 
their interest, fixed charges, taxes, and six months' working capital 
before we can begin to offset. 

Mr. Sims. But you can offset it against the claim that they were 
not returned in as good condition as when received by the Govern- 
ment. 

Mr. Alvord. Yes. The claim for moneys based on the alleged 
fact that the road was not returned in as good condition as when 
received is a direct claim. 

Mr. Sims. As I understand it, the Railroad Administration is 
considering the claims the railroads have filed. 

Mr. Alvord. Yes. 

Mr. Sims. In case you can not agree, then do they follow the 
transportation act with regard to going to the Court of Claims? 

Mr. Alvord. They go to the Court of Claims ; yes. 

The Chairman. If there are no other questions I will say that 
the committee is obliged to you, Mr. Alvord, for coming before us. 
Mr. Coady, do you desire to have Mr. Kent make any further state- 
ment! 
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• 

Mr, CoADT. I do not think so, IVIr. Chairman. 

Mr. Alvord. Mr. Chairman, may I ask just the information you 
desire me to file in connection with my statement? 

The Chairman. Whether, if this bill becomes a law, it would 
apply to any other carrier than the Merchants' & Miners' Trans- 
portation Co. ? 

Mr. Alvord. I will supply a statement in that regard. 

Note. — Mr. Alvord later stated that as far as he knew the Merchants* & 
Miners* Transportation Co. was the only one that would be affected. 

(Thereupon the committee proceeded to the consideration of other 
business, after which it adjourned.) 



